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‘ R ruchhauser SJ : 
UNITED STATES DISTRICT COURT ( : 
EASTERN DISTRICT OF NEW YORK 


PAT WRIGHT and JACK LIEBERMA’’ 


ae 


_ Plaintiffs, 
Civil Action wo. 
~egainst- } 
CHIEF OF TRANSIT POLICE, and CHAIRMAN 
and MEMBERS OF THE BOARD OF THE. NEW 
YORK CITY TRANSIT AUTHORITY, 


Defendants. 


Plaintiffs, by their attorneys, allege: 

1. This case arises ‘aided: the Constitution, Amend- 
ments I and XIV, and under 42 U.S.C. § 1983. Jurisdictson is 
conferred by 28 U.S.C. §§ 1331 and 1343(4). | 

2. The amount in oepivevecse exceeds $10,000 ex- 
clusive of interest and costs. 

3. Plaintiff Pat Wright resides at 95 Eastern Park- 
way, Apt. 1D, Brooklyn, New York. Plaintiff Jack Lieberman 
resides at 504 West 110th Street, Apt. 9D, New York, New York. 

-4 The jas titidniion are the Chairman and Members of 
the Board of the New York City Transit Authority, and the 


Chief of Transit Police, an offi«:.-r of the New York City 
woliasiesé Authority. Defendants are headquartered at 370 Jay 
Street, Brooklyn, New York. 

5. At all times referred to below, defendants acted? 


in their official capacities under color of state law. They 


are sued in their official capacities. 


LOS LT EE A ET IE LT EIN a TT ETE 


* » 


/ 


Complaint - 


6. Plaintiffs are members of the Socialist Workers 
Party ("SWP"). 

7. The twr is a nationwide political party which 
seeks to bring socialism to the United States trrough distri- 
bution of literature, electioneering and other lawful and or- 
d@erly methods. The SWP seeks and finds its largest constitu 
ency among the working class. 

8. As a means of communicating the ideas and pro- 
grams of their party and its candidatexc, plaintiffs spend ai 
to two ssiees per week selling copies of The Militant and Young 
Socialist newspapers in streets and other public places. 

9. The Militant and Young Socialist contain analy- 
sis and reporting of current events from a socialist perspec- 
tive and, in recent years, the papers have supported most of 
the programs and electoral candidates of the SWP. 

10. Plaintiffs' method.of selling The Militant and 
‘Young Socialist is to display the papers by hand-and {< con- 
verse with interested persons about socialism and about the 
content of the papers. 

11. Prior to and during the month of patuibet: 1974, 
plaintiffs sold copies of The Militant er es Socialist in 
subway stations of the New York City Transit Authority. 

: 12. The subway stations are specious, seiihinnebaniail 
areas, many of which are lined with shops, iacaiitaaniie vend- 
ing machines, lunch counters and sich ine facilities, and 


which contain large numbers of working class people. 


13. During Pecember 7f .974, officers of the New 
York City Transit Hebies codueet plaintiffs to stop selling 
The Milit. t in subway stations and threatened to ticket 
_ plaintiffs if tiry did not stop. 
14. By letter dated January 28, 1975, plaintiffs 
notified the defendants of their desire to sell papers in 
the subway stations and expressed willingness to abide by 
reasonable regulations as te specific time, manner and place 
of selling within the stations. Plaintiffs requested defend- 
ants to instruct the transit police officers not to interfere 


further with such selling. 


15. Sy letter of Mr. John G. de Roos, General Coun- 


sel of the New .ork City Transit Authority, dated February 13, 
1975, defendants denied plaintiffs' request, stating that the 
"sale of 'The Militant’ in the manner you pr ose is ated 
‘ by Transit Authority regulations.” 

16. Plaintiffs have stopped selling papers in subway 
facilities, but desire to resume if the threat of edverse ac- 
t’on by the police officers is eliminated. 

17. By prohibiting plaintiffs from selling The Mili - 

tant and Young Socialist in the subway stations, defendants 
| prevent plaintiffs from’ propagating their ideas in a proper 
glace through their method of selling publications in conjunc- 
tion with personal contact and peaceful discussion, in viola- 


tion of the First Amendment and 42 U.S.C.A. § 1983. 


Complaint 

l€. As a result ae the acts of defendants ‘sid 
d fet their subordinates, plaintiffs have suffered and are suffer- 
ing irreparable injury, in that they are prevented from pro- 
_pagating their ideas and from building support for their 
party, its programs and candidates, by means of selling papers 
in the subway stations, and plaintiffs will Scents be sus- 
tain like injury unless the defendants are restrained by | 
this court. 


Me rer Plaintiffs have not previously sought relief 
ya . ; 


in ihe an another court. 

WHEREFORE, plaintiffs request judgment in thie tems 
of: . 

1, OA declaratory judgment that plaintiffs are en- 
titled to sell The Militant and Young Socialist in person in’ 
the subway statinns of the New York City Transit Authority, 
subject to reasonable regulations as to time, manner and 
place. 

2. A permanent injunction, restraining the defend~ 
ants, their agents, privies, successors and assigns, and all 
persons acting in concert with them or with knowledge of the 


judgment, from interfering in any way with the selling of The 


Militant and/or Young Socialist by plaintiffs in pérson in 
. the subway stations of the New York City Transit Authority, 
subject to reasonable regulations as to time, manner and 


place; and 


Complaint 


3. Such other relief as may be j,ust and proper, 


{I'v dha 
HERBERT JORDAN : 
Rabinowitz, Boudin & Standard 


Bill of Rights Foundation 
_ 30 East 42nd Street 


New York, New York 10017 
(212) Oxford 7-8640 


Attorneys for Plaintiffs 
Dated: New York, New York . 
February 21, 1975 


was sent Dy Mr. JOnn WU GS ROVS 60 1th 


+ 


- Motion for Preliminary Injunction 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


w.wtne si a tpn ss ws tie nsec ich ache oligos seo massigs ai ecb uae oni eealall 
PAT WRIGHT and JACK LIEBERMAN, 
Plaintiffs, ar 
Civil Action No. 75 C 272 
-~against- ; 
NOTICE OF MOTION 
CHIEF OF TRANSIT POLICE, and CHAIRMAN FOR PRELIMINARY 
and MEMBERS OF THE BOARD OF THE NEW INJUNCTION uo oe 
* YORK CITY TRANSIT AUTHORITY, 


Defendants. 


PLEASE TAKE NOTICE that on March 7, 1975, at 10:00 
A.M., at the Courthouse of the United States District court 
for the Eastern District of New York, at 225 Cadman Plaza 
East, Brooklyn, New York, plaintiffs will move pursuant to 
Rule 65 of the Federal Rules of Civil adouiink es an order 
of preliminary injunction restraining the defendants, their 
agents, subordinates and privies, and all Gavicne acting in 
concert with them or with knowledge of the order, from ian 
venting, obstructing or interfering with the sale by plain- 
tiffs of copies of The Militant and/or Young Socialist news- 
papers in New York City subway stations, subject to reason- 
sble regulation in to specific time, manner and place of 
selling within the said stations, and further restraining 
the said defendants and others from ticketing, arresting, 


prosecuting or in any way penalizing plaintiffs on account 


of such sales, pending final judgment. 


Motion for Preliminary Injunction 


This motion is based upon the annexed affidavits 


of Pat Wright and Jack Lieberman, and the accomp 


anying 
memorandum of law. Be 


Oral argument is..requested. 


HERBERT JORDAN 
Rabinowitz, Boudin & Standard 
Bill of Rights Foundation 
30 East 42nd Street 
New York, New York 10017 
(212) Oxford 7-8640 

Attorneys for Plaintiffs 


Dated: New York, New York 
‘ Pebruary 24, 1975 


TO: , 
Chairman and Members of the Board 


of the New York City Transit 
Authority 


Chief of Transit Police 
370 Jay Street 
Brooklyn, New York 11201 
Att: John G. DeRoos, General Counsel 


Affidavit of Pat Wright 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


ee ee ee ee x 
PAT WRIGHT and JACK LIEBERMAN, : 

Plaintiffs, : Civil Action No. 75 C 272 
~against- : 

AFFIDAVIT 

CHIEF OF TRANSIT POLICE, et al., 3 
Defendants. : 
et re ee ee ee x 


STATE OF NEW YORK) 
2 8S.: 
COUNTY: OF 35°F 7 ) 

PAT WRIGHT, being duly sworn, deposes and says: 

I ama plaintiff in this action. 

I am a member of the Suuitui tae Workers Party (SWP).° 
I am familiar with the history, policies, and practices of 
the SWP and its local members as described below. 

The SWP is a national political party which seeks 
to bring socialism to the United States by means of election- 
eering, distribution of publications, public speaking and 
other lawful and orderly methods. 

Candidates of the SWP have appeared on ballots $55 
every Presidential election since 1948, and in innumerable 
other feaeral, state and local elections. In 1972, the 
Presidential and Vice Presidential ciabiinaeke appeared on the 
ballot in z) states. in the 1974 general elections our candi- 


dates for Governor, Lt. Governor and Attorney General of the 
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Affidavit of Pat Wright 

State of New York were on the statewide ballot, and our candi- 
dates for U.S. Congress, mayor and other officers canons on 
elm Sadik in New York City. 

The SWP seeks and finds its largest constituency 
among the working class. : ; ° 

As a means of attempting to build support for 
socialist ideas and candidates, other members of my party and 
I sell copies of The Militant and Young Socialist newspapers 
on streets and in other public places. I spend an average 
of one a two hours per week selling the papers. The same is 
true of most other SWP members whom I know. I sell an average 
‘of about ten papers per week. 2 

The Militant and Young Socialist are published ries 
New York City. The Militant, a socialist newsweekly, began 
publishing in 1928. A typical issue contains about 30 pages 

of socialist analysis of current events and trends. In re- 

cent years the paper has endorsed all programs and candidates 
of the SWP. It sells for 25¢ per copy. 

Young Socialist is published monthly. It was 
founded in 1957. A typical Young Socialist is sutebeiie than - 
The Militant and contains more general articles and somewhat 


less coverage of current events. Like The Militant, Young 


Socialist endorses the candidates and most programs of the 


SWP. It is pitched towards an audience of students and othe: 


young people. It also sells for 25/. 


Affidavit of Pat Wright 


The papers contain virtually no advectising except 
as to otner socialist. literature. Copier of recent issues of 
both papers are annexed to this affidavit for reference. 

My locai group of SWP members purchases the papers 
in bulk from the publishers. The cost is 17¢ per copy of The 
Militant and 12-1/2¢ per copy of Young Secialist. Each week, 
I obtain a supply of about 15 papers from local headquarters 
and sell as many as possible. I return all sale proceeds to 
the local headquarters. Other local members do the same. In 
some weeks, our group has left-over, unsold papers which must 
be given away or discarded. If the sale proceeds exceed our 
outlay to the publishers, the entire excess goes to help 
support our local political activities. 

I have read the affidavit of Jack Lieberman, and I 
use the same method of selling and personal discussion as 
described by Mr. Lieberman. I have seen a number 7” other 
members of my party sell papers, and they all use the same 
basic method. 

I have been selling papers in this way for about 
two years in all seasons. I have learned that it is very 
difficult to sell papers on the: streets during winter months, 
or on rainy days in any season. On bad days it takes about 
two or three times as long to sell a given number of papers 
as when the weather is good. If the weather is very bad, 


selling on the street is impossible. 
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Affidavit of Pat Wright 


In bad weather I have often sold papers in subway 


stations, and sales in the stations are usually good. shenel 
when the weather is nice, subways are a good place to sell, 
because they contain large ‘numbers of the working class 
people who are most receptive to our party's ideas. 

in early December, 1974, I entered the Franklin 

- Avenue IRT station in Brooklyn to sell copies of The Militant. 
I sold several copies. While making a sale, I notice a uni- 
formed transit policeman watching me. After I finished the 
sale, the policeman told me that I could not sell papers in 
the subway station. I told him I thougHt I could sell there 
as I had often done it before. He anid I absolutely could 
not. At that point, another man came up and said he wanted 
to buy a paper. The policeman said, "You can't buy it from 
her here, because she can't sell it here." I did not make 
. that sale. The policeman then repeated to me that I could 
not sell papers in the station and told me that he would 
give me a ticket unless I obeyed him. I then left the sta- 
tion. 

I want to continue selling papers in subway stations, 
but I do not want to be ticketed or arrested. So I have 
stopped selling in subway stations until I can establish my 
legal right to do so without threat of ticketing, arrest or 


other interference. 


a LO At 


Sworn to before me, this 
-2Z{ day of February, 1975. 


bo ae 


HERBERT JORDAN; Ci; 

aes PUBLIC, STATE OF new yC4d 
Wo. 31-4506363 Qual. in N. ¥, County 

« Commission Expires Macch 30, 1973 13 

* oe . if nee a7 


Affidavit of Jack Lieberman 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


en x 
~ PAT WRIGHT and JACK LIEBERMAN, : 
Plaintiffs, ' 3 

; Civil Action No. 75 C 272 

Vv. 3 ; 
AFFIDAVIT 

CHIEF OF TRANSIT POLICE, et al., 3 
Defendants. $ 
en me a a ae ee ee x 


STATE OF NEW YORK 


) 
3 OBer 
COUNTY OF NEW YORK ) 
JACK LIEBERMAN, being duly sworn, deposes and says: 
‘I ama plaintiff in this action. I ama member of 
the Socialist Workers Party. 
Each week I sell copies of The Militant and Young 
Sccialist newspapers in streets, subways, and other public 
places. These papers contain analysis of current events from a 
socialist perspective which is consistent with my own and that 
of my party. Also, in recent years, the papers have expressly 
endorsed the candidates and programs of the Socialist Workers 


Party. 


My only reason for selling the papers is to attempt to 


communicate the ideas and programs of my party and its candidates. 


I turn in all sale proceeds to local party headquarters. 
a aaa I have been selling these papers for more than five 


years. I sell every weck. I average about 40 sales per week. 


1 adam 


Affidavit of Jack Lieberman 


I began selling in subway stations -- and even on sub- 
way trains - years ago. I have sold hundreds of copies of The 


Militant and Young Socialist in subway facilities. Recently, 


more than half my sales have been there. 


. 


Subway stations have four qualities which make them 


highly favorable places for me to sell proers. First, they con- 
tain large concentrations of working class and lower income 
people, and these are the kinds of people who are most receptive 
to The Militant and Young suktba tnt suit to my party's ideas, 
programs and candidates. 

Second, the subway stations are protectec from the 
weather. I learned long ago that it is ainnitiiities impossible to 
ants on the streets on rainy days or during the winter. In bad 
weather people will not stop to talk or to search around in their 
podkets for a quarter. Also, when selling cutdoors on rainy days 
it is impossible for me to keep the supply of papers dry. 

} Third, subway stations contain a substantial number of 
people who are waiting around with little to do. This includes 
people who are waiting for trains or are patronizing the lunch 
counters, shops and similar’ facilities that are found in many of 
the stations. 

Fourth, as of the last few months, subways are the only 
ethos where I have significant: time to sell papers. I have been” 
s0 busy with other matters that I have had little opportunity to 
stand on the street or other possible selling aanitdeed. neneunedl 
I spend a substantial amount of time in subway facilities for the 
purpose of prevesoeny about the sity to attend meetings and on 


’, other uae tau, and I can use this time for selling papers. 


Affidavit of Jack Lieberman 


My method of selling is to hold the papers in my hand so 
as to display the front page and headlines. I offer then for sale 
to nearby individuals. If a person seems ini: I try to 
talk to him or her about the contents of the papers and about 
socialist ideas in adn. I try to win them to my point of 
view and that of my party. Sometimes a headline or photograph 
on the front page stimulates people into initiating discussions 
with me, ottes these discussions result in a sale. Sometimes a 
purchaser will look over the purchased paper and chan come back 
to me to discuss its contents. These Giscussions give me a valu- 
able opportunity to explain my party's ideas to people who have 
no knowledge of them or who have an imperfect isdiavbtentting of 
them. 

In early December of 1974, I entered the IRT station at 
110th Street and Broadway to travel to a movie. While I was 
waiting for the train, I began offering copies of The Militant for 
sale in my usual manner. This was around 8 or 9 o'clock P.M., 
and the station was by no means crowded, A transit policeman in 
uniform came up and ordered me to stop selling in the station. 

He said he would give me a ticket if I did not stop selling. I 
btoneak subbtne: 

I previously had similar experiences, and other members 


of my party have told me that they have too. 


Through our local headquarters, we consulted lawyers as 
to our rights and as to what we should do. In January, 1975, we 


were advised that further selling could result in tickets or even 


arrest and that we should stop selling in subways ur“‘il the matter 


Affidavit of Jack Lieberman 


could be sodpives through legal channels. I have not sold 
paper: in subway facilities since then. 

én January 28, 1975, we wrote, through counsel, to 
the Transit Authority and Transit Police Chief, requesting 
that they instruct the wihioomen not to interfere further with 
our sale of papers. - copy of the letter‘is annexed as Ex- 
hibit A. Our request was denied by letter of John G. deRoos, 
General PENSE of the New York City Transit Authority, dated 
February 13, 1975, copy annexed as Exhibit B. es : 

I desire to resume selling in subway facilities 
immediately. I am particularly interested in selling in some 
of the larger stations such as Times Square, Grand Central . 
and Union Square in Manhattan. I have observed these sta- 
tions. They are spacious, underground areas containing a 
variety of facilities and features. In addition to the plat- 
forms where passengers await their trains, there are passage- 
Ways and open areas lined with. shops, newsstands, shoe shine 
stands, telephone booths, vending machines, lockers, lunch 
counters and so forth. 


Sometimes the stations are crowded and busy and at 


other times they are not. Sometimes they are nearly deserted. 


The people in some areas of the stations, such as passageways, 
are generally moving. In other areas, such as near the shops, 
lunch counters and train platforms, the pcople are more cr: 


less stationary. 


JACK LIEBERMAN 


Sworn to before re, this 
Zk day of February, 1975. 


“ ? . . a a - * = «" * 
silt 
; ve : EXHIBIT Ato LIEBERMAN AFFIDAVIT Ses Ba doe 
an ; - ‘ . . 
wy’ * a ‘ hy 


RABINOWITZ, BOUDIN & STANDARD . 
ATTORNEYS AT LAW 


30 EAST 42” streer 


OT a 


ea : oo Sa ag NEW YORK,N.¥. 10017 Gara Re 


Oxrono 7- sels = ° a : igen ae all 


VICTOR maDinow rz aioe ee ho he * CABLE: RasovOIs 
tconans &. oduom . ° Z : ¥ - 
MICHAEL ® BTAr D480 
Poan cqrosrrs 
DONA DOWMAN 


ae ss 430 HATIOVAL PASSS BUNLONS ae 
oe” ANID & STREETS N,v, ie 
BASHING ON, O C. 20004 
(201) 678-4947 


MICHATY KAINGAT . 
BK. PAMOLETT WalsTee ° © ie lb ‘ : - : ° ae 


[MERBEAT JORDAN , . * Se , a Ni 
mc M. UIEeZAMAN . yA ‘. 3 January’ 28, 1975 P ; ’ te ae 
'. Certified Mail py i sae erase, 
Return/Receipt/Reaquested ie PT ee ; 
New York City Transit Authority  - Ledeen] fee nc ad “ 
370 Jay Street : a oe e:. 
Broo x<lyh, New York 11201 i s0 a ° 
Chief of Transit Police aes: a Seage 


' 370 Jay Street 
Brooklyn, New York 11201 


‘Dear Sirs: aye rey 


We represent members of the New York Local of the 
Socialist Workers Party. “ee a in 


: ; “ss AS an important method of attempting to build support 
for their party, its policies and candidates, our clients sell 
copies of The Militant in person on the streets and other public 
places. The Militant is a socialist news weekly which in recent 
years has supported the ideas, gern: and candidates of our ; 
clients’ party. It sells for 25 cents eh. 


A Our clients wish to sell copies of The Militant from 
: time to time in some of the larger subway stations such as - a, 
bd yimes Square and Union Square. The manner of selling would be 
' §or’an individual to display the papers by hand, and to converse 
with persons who pause to purchase or look. REaturally, our 
clients are willing to observe any reasonable regulations as to 
the precise tine and place of selling within the stations, if : 
any such regulations exist. 


ies We have afivises owr clients that the First Amendment 
guarantees them the right to sell their pupers in parson in the 


‘ ids Ce Se ry eS Stas the allan a ae aa ae 
Pee eee RE shh BBERMAN APFIDAVI2, EXHIBIT re Sia 1 


| EXHIBIT A to LIEBERMAN AFFIDAVIT 
? %, 
New York City Transit Authority . gtk: 8 
Chief of Transit Police giree ea 0: Jan. 28, 1975 


subway stations, and they desire to do so immediately. However, 
some of our clients have recently attempted to sell The Militant 
in the stations and have been ordered to stop be transit —— 
office: . 7 


“our clients request chat you instruct the cnnentii 
police officers not to interfere with them as they sell their 
papers in the manner described above. As our clients desire to 
avoid further incidents with the officers, they will not attempt 
to sell papers in the stations for the time being. Please give 
this matter prompt attention and notify us of your action. 


“af s . : 
Very truly yours, 
xy hda.—— 


Herbert Jordan 
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LIEBERMAN AFFIDAVIT, EXHIBIT A, Page 2. 


Transit 
Authority ; Herold L. Fisher 


@ 


EXHIBIT 6 to LIEBERMAN AFFIDAVIT 


” 


a pi iy ee David L. Yunich © 
: . So Meman ord 


<4 'B : > . a > g asd elas, ae 
faa 7 ; ’ , : "Chiat Executive Orcor 


gi ana RP ' ° : . _* Lavirence R. Bailey 
New York Cih ; Leonard Braun 
pls : RY : ae ee =4 ‘William L. Butcher 
a , * . Donald H. Ettion 
re ve * Justin N. Feldman 


Mortimer J. Git2son 
3 ; Re Edwin G. Michasiian 
370 Jay Street 1c osiya, ‘lew York 11201 Phone 212 252-5000 : . Eben W. Pyna 


Constantine Si¢amon-Eristolt 


. Rem. Teper . dics atti eS a i ell i iia 
ith i . - ie . : General Counsel ~ 


; a February 13, 1975 


Herbert Jordan, Esq. 


Rabinowitz, Boudin & Standard, Esqs. 5 ices ae Pais 
30 East 42nd Street no an peed ie NS ER 
New York, N. Y. 10017 ies mh as wis . 


Dear Mr. Jordan: 


This is in reply to your letter of January 28th in 


-which you request that we advise our Transit Police not to 


interfere with the sale of "The Militant" by-your clients in 
certain subway stations. pu - 


The sale of "The Militant" in the manner you Dbropose 
is prohibited by Transit Authority regulations, (21 NYCRR Part 
1051.) Due to the confinec space in the subyways, a free flow 
of passenger traffic must be maintained in order to secure the 
safety of our riders. Your proposed method of sale would inter- 
ere substantially with this traffic flow, and thereby create 
hazardous conditions for subway ride : * : 


- 
Se 


ery trulfjyyours, 3 
~Y____, e a 
John Gi de Roos 5 
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LIEBERMAN AVFIDAVIT, EXHIBIT B 


nswer 


UNITED STATES DISTRICT COURT 
‘EASTERN DISTRICT OF NEW YORK 


wwe e eee ewe © Seer 


| PAT WRIGHT and JACK LIEB ERMAN, 


PSL LOS TST SS ae SSE Tes 


Plaintiffs, 


wes 


. Civil Action No. 
-against- : ‘75 C 272 


Se 


Se 


i CHIEF OF TRANSIT POLICE, and CHAIRMAN 
ii and MEMBERS OF THE BOARD OF THE ANSWER 
NEW YORK CITY TRANSIT AUTHORITY, : 


Defendants. 


The defendants, by their attorney, in answer to the complaint allege: 
FIRST: Denies each and every shieenita contained in the paragraohs 
I, y aE and 18 of the complaint. 
SECOND: Denies knowledge or information sufficient to ‘isch belief as; 
& the truth of the allegations contained in paragraphs $::6, 9; 85 9s 364s 
13, 16 and 19 of the complaint. 
THIRD: Denies each and every allegation contained in paragraph 4 of the 
‘ complaint except admits that the named defendants are the Chief of the Transit 
Police, and the Chairman and Members of the Board of the New York City 
Transit Authority, whose principal office is at 370 Jay Street, Brooklyn, N. y. 
FOURTH: Denies each and every allegation contained in paragraph 12 of 
the complaint except admits that there are 416 ee stations, some of 
which are underground, and some of which contain concessions where safety 
and efficiency permit, and i sapepnimately four million passengers are 
eden ted atlys. . : 
FIFTH: Denies each and every allegation containe. © ragraphs 14 


1 and 15 of the complaint except admit that a letter autea January 28, 1975 was 


sent to the Transit Authority (Lieberman affidavit, Exhibit A), and that a repis 


| 
Peon dated February 13, 1975 was sent by Mr. John G. de Roos to inform | 
F counsel for plaintiffs, Mr. Jordan, that the proposed method of sale would | 
| 
{violate Authority regulations, and would create hazardous conditions for sub- | 

i 


‘way riders. A copy of this letter is aananyn Mevekés and marked Exhibit L 


FOR A’ FURTHER AND SEPARATE 
DEFENSE, DEFENDANTS ALLEGE: 


SIXTH: This Court lacks jurisdiction under 28 U.S.C. §1331 because the 
| amount actually in controversy is less than ten thousand dollars exclusive of ; 


interest and costs. 


FOR A FURTHER AND SEPARATE 
DEFENSE, DEFENDANTS ALLEGE: 


SEVENTH: The New York City Transit Authority, a public benefit corpo- 


lyation created pursuant to §1201 of the Public Authorities mee is not a | 


| "person" within the meaning of 42 U.S.C. conics Neavebire, this Court lacks; 
AES under 28 U.S.C. §1343(4). 


FOR A FURTHER AND SEPARATE 
DEFENSE, DEFENDANTS ALLEGE: 


EIGHTH: The Transit Authority does not prohibit the sale and distribu- 
j tion of plaintiffs' newspaper. However, the proposed method ‘a sale and dis- 
txfbution is proscribed by New York Penal Law §240. 35(7) as — as by 
' Transit Authority regulation. 


H 
t 
¢ 
. 


WHERE: ORE, the defendants respectfAlly request a judgment dismissing 
. the complaint in its entirety. 
Dated: March/S, 1975 


General Counsel 

New York City Transit Authority 
370 Jay Street 

Brooklyn, N. ¥. 11201 


Exhibit 1 to Answer 
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David L. Yunich | 
Craton bad 
Chis! Executives Owner 


Fslny ' ; nd 5 > Lawrence R. ad 
si York cH y DE ie Sa se - Leonard Brau 
‘ a 2 e. : Seo te _ _ William L. Butane 3 
. Transit ; abe 3 My Donaid H. Eliott 
es . , . ere. Heke ‘Justin N. Feldman 
«Auth jOFHY ., gS e ; _ .° Harotd L. Fisher 
: . ‘ ‘ ? . Mortimer J. Gleeson 
z y oA ig Edwin G. Michaalian « 
370 Jay Street. Brooklya, Mew York 11201 Phone 212 252-5090 . . ; -* Eden W. Pyna 


Constantin Si¢amon-Eristolt 
- John G. deRoos ~ 


‘ 


Herbert Sordan, Esq. 

Rabinowitz, Boudin & Standard, Esqs. 
30 East 42nd Street 

New York, N.°¥. 10017 


“ Deaz Br. “Jordan: 


This : ‘is in reply to your ekeee. of January 28th in! 
which you request that we advise our Transit Police 10t to Ky 
interfere with the sale of "The Militant" oy P taonag clien 16s. in 
certain subway stations. “4 


‘The sale of "The Militant" in the manner you propose 
is prohibited by Transit Authority regulations. (21 NYCRR Part 
1051.) Due to the confined space in the subways, a free flow 
of passenger traffic must be maintained in order to secure the 
safety of ovr riders. Your proposed method of sale would inter- 
fere substantially with this traffic flow, and thereby create : 
hazardous conditions for subway rideys. ; ‘ 


LEXhIGiT 


Defendants’ Affidavit in Opposition to. 
Plaintiffs' Motion 


‘UNIT ED STATES DISTRICT COURT 

{ SASTERN DISTRICT OF NEW YORK 

. pe WRIGHT and JACK LIEBERMAN, 
Plaintiffs, 


-against- ; a haphitvign ae Civil Action 
: ‘No. 75 © 272 


| 


'CHIEF OF TRANSIT POLICE, and 

i CHAIRMAN and MEMBERS OF THE Affidavit in Ceponiiten 

| BOARD OF THE NEW YORK CITY ; .”* to Plaintiffs' Motion for 
| TRANSIT AUTHORITY, a a Preliminary Injunction 

Defendants. te Prats ig 
‘STATE OF NEW YORK) 
$ 8S.: 
| cours OF KINGS -) 
said G. de ROOS, being wr sworn, deposes and says: 


1. lam the General Seal of the New York City Transit t Authority 


| §1201 of the New York Public Authorities Law. 

2. Aletter dated January 28, 1975 was sent to the Authority by 
counsel for plaintiffs, Herbert Jordan, Esq. with eames to , the plaintiffs’ 
f proposed method of sale of a newspaper, "The Militant". 

'3..A response, dated Siesnate: 13; 1975, was sent to inform 
icounsel for plaintiffs that the proposed method of sale was in violation of 
(Transit Authority regulations and, in addition, would interfere with the free 
‘flow of passenger traffic, thereby creating hazardous conditions for subway 
4 ® - e : 
triders. 


4. The proposed method of sale of plaintiffs’ mevonear ey is pro- 


iscribed by N..Y. Penal Law, sine 30(7), formerly bl Ae “a, ‘saeeted in 1939. 


‘Defendants* “Affidavit in Opposition oe 
~_-: Plaintiffs* Motion 


: ' & This statute and the Authority's regulations have been uniformly 
a 
peearet against all unauthorized sales and cS ees, plaintiffs 


[have not been arbitrarily singled out. Their method cf sale is poverkis by the} 


ae 


frelevant st statute and Author ity Rules. 


6. The Transit Police Department, created pursuant to PAL i204 a 
is charged with the edtanticn to vpeguiate, direct, control, and restrict 
: pedestrian traffic; remove all nuisances; eines and prevent violation of ali 2 
aws and ordinances. " os 2 : 

7. The sabia, which ANGE over 4 million passengers daily, are 
fan inappropriate place for the pacity sale and peddling of : any unas a 

8 Plaintiffs, indi are not prevented bia selling ‘ease 
papers through the already existing newsstands Sicates in the subways, tins 
isafety and Stoo a ers permit. : , i. : 

9. These newsstands are leased to Ancorp National PUR PUES Inc. . 
eae operates certain newsstands directly and sub-leases potets to their 3 
Ricensees. The newsstands accept, and will siiaidie to accept pre naw snail 

agazines and periodicals of any political or social content, as long as they ar 


not obscene within the meaning of the law (Exhibit 1 )- 


| ‘10, To allow the sale of newspapers in the manner proposed e the. : 


Ease would open the confined areas of the subway system to all who desired 


ti 


ito sell periodicals in a like manner and would endanger _—e using , such 


‘transit facilities. ‘There would be nothing to prevent sellers of other news- 


apers, to say nating, of other forms of merchandise, from doing t the same. 
: 11. Through its contract with pee. National Services, Int. » the 

: ransit Authority derives needed revenue from the sie of ROMIPP ETH: periats 
cals and other items which are sold upon its premises. "The Authority right- 


iia derives funds tro these concessions mprentet to the provisions of New 


Vork Public Authorities Law §1204(13). 


| 


fl ge es ott : ee _ + 925a-" 


-Defendants' Affidavit “’n Opposition to 
Plaintiffs' Motion 


12. Therefore, the deponent respectfully requests an order denying 


iplaintiffs' motion in its entirety. 
i : 
oe 


; ‘Sworn to befor~ me this 


< 


ee 


a me Lic 
‘7 day of March, 1975 


Gath P. tteaxoy ™~ 
b) Public, Sts’ 
nd es 
Qualified ia W 
Comailssios Exzini 


EXHIBIT 1 to DEFENDANTS AFFIDAVIT 


Ancorp National Services, Incorporated 
. 477 Madison Avenue, New York, N.Y. 10022 
Telephone (212) 838-1100 


Otfice of the Secretary 


March 6, 1975 


Honorable John G, de Roos 
General Counsel 

New York City Transit Authority 
370 Jay Street 

Brooklyn, New York 11201 


Dear Mr, deRoos: 

In answer to your inquiry as to the policy observed by 
Ancorp National Services, Inc,, with respect to the sale and dis- 
tribution of newspapers, periodicals, etc,, on the newsstands 
operated by Ancorp National Services, Inc., please be advised 
that the newsstands operated by us directly and the newsstands 
operated by our licensees have accepted, now accept and will 
continue to accept newspapers, periodicals, etc, of any political 
or social content provided these newspapers and periodicals, etc, 
are not obscene within the meaning of the law. 


Moreover, should any person desire a license to 
operate one of our newsstands, and should there be one available, 
and should the proper financial terms be agreed upon, no one 
will be barred, nor to the best of my knowledge has anyone 
ever been barred, nor do we now bar any proper business arrangement, 


If there is any further information that you may desire 
with respect to our policy of operation, please do not hesitate to 
call upon us, 


Very truly yours, 


ANCORP NATIONAL SERVICES, INC, 


orate Counsel's Office 
RN:ms 


Exner | 
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Ws Memorandum and Ordet 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


«oe ew eweeneeaeeeneweeeee,e «= 


— 


PAT WRIGHT and JACK LIEBERMAN, Lae 


Plaintiffs, z 


-against- : 
No. 75 C 272 
CHIEF OF TRANSIT POLICE, and 3 ; 
CHAIRMAN and MEMBERS OF THE April’.4, 1975 
BCARD OF THE NEW YCRK CITY 3 


TRANSIT AUTHORITY, 


Defendants. 


$ 
“eo w=~eee eaeveneweeneenee=- = X 


MEMORANDUM and ORDER 


‘BRUCHHAUSEN, D. J. 


The plaintiffs, by Notice of Motion, filed 
February 24, 1975, apply for a preliminary injunction, 
restraining the defendants and theix representatives from 
interfering with the sale by the plaintiffs of copies of 


‘he Militant" and/or “Young Socialist" newspapers in 


_ New York City subway stations. 


THE COURT LACKS JURISDICTION 
OF THE ACTION 


The Court lacks jurisdiction under 28 U.S.C. 
1331 and 1343(4) in that the controversy does not exceed 


. 2 @ ks “4 . ‘ 
ree 4 Os /e . 3 * < q 
wee tee Bane CA ee One Rs Seep os 6 


| 
} 
; 


( | Memorandum and Ordér 
a 
$10,000, also that the New York City Transit Authority 
is not a “person" within the meaning of 42 U.S.C. 1933. 
_ See Monroe v. Pape, 365 U.S. 167, 187; Sams 
v. New York State Board of Parole, et al., 352 F. Supp. 
295, appeal dismissed by Circuit 2 on Decenber 11, 1972, 
ai Bennett v. Gravelle, 323 7. Supp. 203, affirmed in 
451 F.2d 1011, cert, denied 407 U. ©. 917. ue 
THE PLAINTIZYS, HAVING FAILED TO 
DEMONSTRATE IRREPARASLE INJURY, 
ARE NOT ENTITLED TO A PRELIMINARY 
INJUNCTION. 
See Null v. Petrillo, 439 F.2d 1184, Cir. 2; 
Walp v. Corcoran, 454 F.2d 825, Cir. 1; Kissinger v. New 
York City Transit Authority, 274 F. Supp. 438, (S.D.N.Y.) 
FIRST AMENDHENT RIGHTS MAY BE 


REGULATED AS TO THS TIM, PLACE 
AND MANNER O¥ THEIR EXERCISE. 


Section 240.35(7) of The New York Penal Law 


provides, in part: 


"A person is guilty of loitering when he: 
"Loiters or remains in aay transportation 
facility, unless specifically authorized 
to do so, for the purpose of soliciting 
ox ongaging in any business, trade or 
commercial. transactions involving the 

.Bale of merchandise or services." 


Memorandum and Order 


. ONten ( 


t _ ba, 3. 


22 New York Codes, Rules and Regulations, 
Section 1051, provides, in part: 

"1051.9 Photographs, peddling, etc. 
(a) Ho person shall in any transit 
facility or upon any part of the 
New York City transit system, exhibit, 
sell or offer for sale, hire, lease 
or let out any object or merchandise, 
or anything whatsoever, whether corp- 
oreal or incorporesl." 

Sea Wolin v. Port of New York Authority, 392 F.2d 
83, Cir. 2, cert. denied 393 U.S, 940; Lehman v. City of 
Shaker Heights, 418 U.S, 298; Lloyd v. Tanner, 407 U.S. 531; 
Grayned v. City of Rockford, 403 U.S. 104 and U.S. v. 
O'Brien, 391 U.S. 367, 377. 

Upon due deliberation, it is ordered that the 
motion be and it is hereby denied. 

Copies hereof will be forwarded to the attorneys 
for the parties. 


' /a/ WALTER BRUCHHAUSEN 


. Senior Uv. Ss. D. Je 


a -30a~ 


Notice of Appeal 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
PAT WRIGHT and JACK LIEBERMAN, 
Plaintiffs, ~ . NOTICE OF APPEAL 
- against - Ho. 75 © 272 
CHIEF OF TRANSIT POLICE and 
_ CHAIRMAN and MEMBERS OF THE BOARD 


OF THE NEW YORK CITY TRANSIT AUTHORITY, 


Defendants. 


Notice is hereby given tkt, pursuant to 28 U.S.C. 


§ 1292{a) (1), plaintiffs Pat Wright and Jack Lieberman appeal 
to the United States Court of Appeals for the Second Circuit 
from the order entered on April 4, 175, denying the said 


plaintiffs' motion for preliminary injunction. 


| bev Qa. 


* Herbert Jordan 
RABINOWITZ, BOUDIN & STANDARD 
BILL OF RIGHT’ FOUNDATION 
Attorneys for Plaintiffs 
30 East 42nd Street 
New York, New York 10017 
Tel. No.: (212) OXford 7-8640 


Dated: New York, New York 
April 8, 1975. 


